
OPEN MINDS,
OPEN SOURCE

A r n o u d  E n g e l f r i e t
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LAW AND TECHNOLOGY

“Lawyers will ask computer scientists questions 

about how to determine the Colour of bits (like 

"How can Friend Computer prevent the Commie 

Mutant Traitors from making illegal copies of files, 

while still allowing loyal Troubleshooters to use 

disk-copying equipment?"), and computer 

scientists will find it difficult to say anything in 

response that the lawyers can comprehend -

because a big part of computer science is about 

understanding that Colour does not exist.”

‘What color are your bits’, Mark Skala 2004 
https://ansuz.sooke.bc.ca/entry/23 3



Steven Levy, Hackers: Heroes of the Computer Revolution, 
Sebastopol: O’Reilly Media 2010

“Hacking means exploring the limits of what is possible, in a 
spirit of playful cleverness.” (Richard Stallman)

The Hacker Ethic:
1. Access to computers and hardware should be 

complete and total.
2. Information should be free.
3. Mistrust authority, promote decentralization.
4. No Bogus Criteria such as race or qualifications.
5. "You can create truth and beauty on a computer.“
6. "Computers can change your life for the better."

ON HACKING
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1960s: DES

1991: PGP and export control

1993: Clipper Chip

2007: Dual_EC_DRBG

2014: Apple’s E2EE

2023: EU’s CSA Regulation

THE CRYPTO WARS
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HISTORY NEVER REPEATS ITSELF, 
BUT IT DOES OFTEN RHYME.
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“To promote the progress 
of science and useful arts, 
by securing for limited 
times to authors and 
inventors the exclusive 
right to their respective 
writings and discoveries.”

– US Constitution Article 1 Section 8 Clause 8



“Do they not realize that if 
the accredited composers, 
who have come into vogue 
by reason of merit and labor, 
are refused a just reward for 
their efforts, a condition is 
almost sure to arise where 
all incentive to further 
creative work is lacking, and 
compositions will no longer 
flow from their pens . . . ? 
What, then, of the playing 
and talking machines?.”

– John Philip Sousa, The Menace of Mechanical 
Music, 8 APPLETON’S MAG. 278 (1906).



“'I say to you that the VCR 
is to the American film 
producer and the 
American public as the 
Boston strangler is to the 
woman home alone.”

– Lemley, M. A. (2011). Is the sky falling on the 
content industries?. J. on Telecomm. & High 
Tech. L., 9, 125.





IT’S ONLY A FLESH WOUND
NEW DISTRIBUTION MEDIUM!



– Metallica’s lawyers in the Napster case

Scott Carlson, ‘Get Ready for An Encore of the Napster Controversy.’, The Chronicle of Higher Education 21 april 2001.

“THE GUMBALL MACHINE 
BROKE AND ALL THE GUMBALLS 

ARE ROLLING DOWN 
THE FLOOR.”
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– Jim Barksdale, Netscape CEO, when releasing Netscape’s source 

code under the Mozilla Public License in 1998.

“BY GIVING AWAY THE SOURCE 
CODE FOR FUTURE VERSIONS, 
WE CAN IGNITE THE CREATIVE 
ENERGIES OF THE ENTIRE NET 

COMMUNITY AND FUEL 
UNPRECEDENTED LEVELS OF 

INNOVATION IN THE BROWSER 
MARKET.”
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– Steve Ballmer, Microsoft CEO in 2001 on the GNU GPL

"LINUX IS A CANCER THAT 
ATTACHES ITSELF IN AN 

INTELLECTUAL PROPERTY SENSE 
TO EVERYTHING IT TOUCHES."
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“The General Public License is a copying 

license which basically says that you have 

the freedoms we want you to have and 

that you can't take these freedoms away 

from anyone else. (The actual document 

consists of several pages of rather 

complicated legalbol that our lawyer said 

we needed.)”

–Richard Stallman, 1988
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Het rechtsgebied dat zich richt op 
botsingen tussen deze grondrechten die 
zijn ingegeven door een nieuwe innovatie 
of nieuwe regulering op 
informatie(technologie-)gebied.
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THE ERA OF
ARTIFICIAL

INTELLIGENCE



– Dijkstra, E. W. (1984). The threats to computing science. In 

ACM 1984 South Central Regional Conference (Vol. 16, p. 18).

“THE QUESTION OF 
WHETHER MACHINES CAN 
THINK IS ABOUT AS 
RELEVANT AS THE 
QUESTION OF WHETHER 
SUBMARINES CAN SWIM.”
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“A machine-based system 
that is designed to operate 
with varying levels of 
autonomy and that can, 
for explicit or implicit 
objectives, generate 
outputs such as 
predictions, 
recommendations, or 
decisions that influence 
physical or virtual 
environments.”

– Art. 3.1 AI Act, draft October 2023
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An ‘inventor’ must be a natural person – USPTO

Under the EPC the designated inventor has to be a person 
with legal capacity. – European Patent Office

[A]n inventor as recognised under the Act can be an artificial 
intelligence [but can] neither be an applicant for a patent nor a 

grantee of a patent. – Australian Patent Office
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“Copyright has never stretched so far, however, as to protect 
works generated by new forms of technology operating absent 

any guiding human hand, as plaintiff urges here. Human 
authorship is a bedrock requirement of copyright.”

Thaler v. Perlmutter, D.D.C. 18 Aug. 2023, No. 22-1564 (BAH)

“A Recent Entry to Paradise”
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“We conclude that this monkey—and all animals, since 
they are not human—lacks statutory standing under 

the Copyright Act.”
Naruto v. Slater, 888 F.3d 418 (9th Cir. 2018).



“A person who provides text 
prompts to Midjourney does 
not “actually form” the 
generated images and is not 
the “master mind” behind 
them. Instead, as explained 
above, Midjourney begins 
the image generation 
process with a field of visual 
“noise,” which is refined 
based on tokens created 
from user prompts that 
relate to Midjourney’s
training database.”

– US Copyright Office letter to Mx. Kashtanova,
February 21, 2023.



26



27



28



HISTORY NEVER REPEATS ITSELF, 
BUT IT DOES OFTEN RHYME.
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THANK YOU

A . E n g e l f r i e t @ i c t r e c h t . n l
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